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Centleman:

provigsions of artiecle VI af'a.ﬂcné kesolution adeyte&‘by tha'
Illinole State Toll lighway Commission, the Authority's

predoecessor, on October 23, 1955, The Sond Resolution suthor-
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ised the issuance, from time to time, of bonds in the aggregate.
principal smount of $415,060,000. Section 14 of “AN ACT |
in relation to the construction, operation, regulation and
waintenance of toll highways, ete.” (Ill, Rev. Stat. 1979,
eh. 121, par. 314a39) created the Illinois State Toll Highway
Commission and authorized it, by rasolucion, teo issue and sell
bonds from time to time to finance the apquisition, construction
and improvement of any toll highway. Siﬁilaw POVEY Was con-
ferred on the Autherity by section 17 of "alN ACT in relation
. te the cﬁﬁéeructian. operation, regulation and waintenance
of a aystem of toll highways, ete.", approved August 7, 1567,
- {Ill. Rev, Btat. 1973, ch. 121, par. 100-17.) Seotion 33 of
the same Act (I1l. Rav. Stet. 1979, eh. 121, par. 100-33)
transferred sll the duties, oblimations, functions, powars,
property, rights, privileges, intevests, and assets of the
original Commission te the Authority.

~ The Acting Executive Director of the Authority bas
stated that there ie currently approximately $34,000,000 in
the Construction Fund, He adviees that all the Toll Highwaye
authorized by the Sond Resolution purguant to the statute,
bave bean completed. All such highways are defined as "The
Facility" in the Bond Resclution, Two actions have been
brought sgainst the Suthoricy by aaxtmiﬁknamgutumu&ﬁm aon-
tractors and landowners ou adcounte allegedly awaé“ec them
on projects financed throuvgh the proceeds of the Authority's
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bond issues. The Authority Sas sults pending against the
aane construction comtyactors on counterclaims avising out of
the construetion contracts and the work perforsed thereundex,
The total of the claims and of the eounterclaims is very large.

The duditor Cemeral requested an opinion on whether
the b&lama@ currently in the Comstruction Pund, when that fund
is closed in accovdance with the Bond Resolution, is payadble
entirely to the Sinking Fund teo be used for retiring bonds
puregant to seetion 5.04, or whether any portiom of the balance
of the Uonstruction Pund can be pald to the Ceneral Reserve
Fund and used for purposes other than the retirement of bonds.
?he«ﬁnt&ﬁg Executive Diractor of the Authority subsequently
joined iu the Auditeor Ceneral’s request and vaised s velated |
- question aanaerning the proper distribution of certain ear-
warked moneve in the Construction Pund, |

The Conatruction Fund aurrmntiy includes approximscely
£3, 006,800 which hna»bQun eaymarited, pursvant to aaction-&;ﬁ&
of the Bond R@solﬁtian, for the payment of interast on bends
during the period of construction. The esrmsrked intevest
woneys, ave derived {rom the 1970 East-Yest Eatension bond
iasue. The Acting Executive Director of the Authority has .
aﬁv;@md'ehat'aaasarucsian of thoe entire Vacility. as deaig-
neted in section 2.02 of the Dond Resolution, has been comploted
and the Facillity {8 wnow operating and producing rTevenues from
which bond interest is curvently beilng paid. ‘The Acting
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Exeoutive Director inquired @ﬁ&tﬁ&é thae earmarked interest
moneye now in the Comstruction Fund can also be transfevred
to the Gensral Reserve Pund snd used for purpases other than
.'ah@.n@titemaat of bouds or the payusnt of intersst theraon.

In answer to the first question, it is wy opinion
that the balance in the Comstruction Fund, unﬁaw than the
$3,000,000 eavmarked for interest, is payable, whem the fund
is closed, entirely to the Sinking Fund to b wsed for the
retirensnt of bonds.

In answer to the second question, it 1s my opindon
thar the approxnimately &ﬁ;ﬁaﬁ,aa@-in.ahe Constructlion Fund
earmarked for the payment of interest on bonds during the
period of construction can be used only for paying inzwr@at
on the bondz and mzy pot be paid either to the Sinking Fund
te retive the bonds or to the Gemeral Reserve Fund for any
othey purpose.

Section 1.02 of the Bomd Hesolution provides in
portinent part: “ ,

| "Regolution To Comstitute Contract. In

She Bonds suthorised Lo be levued heremtar by

those who shall hold the sane from time to tima,

thia Resolution shall be deemed te be and shell

eonstitute a contract between the Commission
and the Holders of Bonds and coupome; ¥ # & 7

ﬁnaardingiy,'hmth the first and the paecond quﬁantana’rmiaea
st be decided in accordance with the provisions of the
Zoud Resolution construed in the light of the apgiicabié
statutes. Section 6.11 of the Bond Resolution spacifia&.&aw
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the menays in the Construction Fund shall he dlstributed
upon completion of the Facility. The section provides in
portinent part:

| “Application of Heney in Construction

Pund ot Conpletion Of IThe raciiity. #ot latey
than eix months after the completion of The
Pacilicy which faet shall be evideénced ¢o the
Treasurer by a eertificate stating the date of such
completion, signed by the Chairman and Segretary

of the Commission, and approved by the Comsulting

Engineers, and accompanied by ap opinion of the
Actorney Cenwsral stating that the Commission has
acquired title to, or perpetual casements for the
purposes of, The Paclility, and sll eof the property
necessary and incident thersto, iree from all
liens or sncunbrances except liensg, encunbrances
or otheyr defects of title whish do not have a
materially advarse effect upon the Commisaion's
vight €o use such lands ov properties for the
purposes intended or which have been gdequately
guarded againgt by a bond or other foryn of indem-
nity, that thers are no unreleased mechanics’,
liaborars', contractors' or materislmen’s liens

on any property pertaining to The Facilitvy on file
in any public office where the same should be
filed in order to be valid liene agsinet any

party of such property, and that, in the opinion
of cwa-&aeaxM@y'Gangrai,-ﬁh@ time within which
such liens can be filed hae expired, the balance
in the Construection Fund, not reserved by the
Commission with the approval of the Consulting
Engineers for the payment of any remaining part

of the cest of The Faellity, shall be transfarred
by the Treasurer to the credit of the Sinking
Pund. Account and applied as Nevenues in accordence
with the provisions of Saction 3,04 * » % ¢ |

Section 5.04 provides:

*Sinking Fumd Accownt. 1t shall be the duty
. of the Treasuter to apply the funds to the credit
ef the Sinking Pund Accoumt to the payment and '
redemptlon of the Bonds as provided by this.
Regolution, and subg&c& to the provisions of ,
gubparagraph (Third) of subdivislon 2 of Section
&.Bg, wfshauz fyrthey order and direction by the
Comnisgion, as follows: '
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the Treasurer shall endeavor to purchase
konde or portions of Bonds whether or wot such
Bonds shall ther be subjess to redemprion, an
the most advantageous terins ohtaim@b%&‘wﬁth
veasonable dilipence, having regard to intaerast
vate and price, sueh price not to asxcsed the
prinelpal smount of such Sonds and the interest
accrued thereon to the date of payment thevefor
plus the ampount of the premius, 41f any, whieh
wight on the next ensulng redemption date be
paid to the holdera theresf under the provisions
of Seotion 2,33 1f such Bonds or portions should
be ealled for redewmption on such date from wmoneys
in the Sinking Pund Aceount; * % ».¢

The oviginal Act, which created the Authority's
preduecessor (IlLl. RBev. Stat. 1972, &b, 121, par., 314a26 et
gen.) . provided in section 13 thexeof (I1l. Rev. Seat, 1979,
ch, 121, pav. 314a40) ﬁat~tﬁﬁ.@sﬁ&blishmant of & sinking fund.
Section 15 pxavi#aﬁ in pextinent part: |

% ok % Zuoh tolls shall be fized and adjusted

at the lowest possible rate that will provide

funds sufficient ® % & go pay % * % (b) the bonds
and intarest thexeéof amd a2ll sisking fund re-
guirements and other requiremente provided by .
regsolution authorizing the issuange of the bonds
as they shell become due. The tolle, and all -
other revenues derived from the operation of the
said toll highwayas, except such part theareof as
way be reguired to pay the cost of meintaining,
rapaiving and opersating the toll highway, and

to provide such veserve tharsfer as may be

provided by vesolution autborizinz the lssuance

of cthe bonds, shall be set aside at such repulay
intervels as may be provided in such wesolution
in a sinking fund or veserve fund, ag is here- a
inafter provided, which fimd 1s hereby pledged to
asnd charged with the paysent of, (1) the ipterest
upon such bonds as such interest shall fall due,
2) the principal of the bonds, as the sawe shall
fall due, snd (3) the mecesssry fiscal sgenc
charges for payluz prineipal and invevest. The

use and éisgnaitiaa of sugh sinkiag ov rescrve

fund ehall be subject to such regulavion as may

be provided in the zesolution authorizing the
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issuanee of the bonde, Subject to the provisiouns

of the resolution autherlzing the issuance of bonds

any wmoneys in such sinking fund in oucess of an

amount equal to one vesr's interest ea the bonds

then outstanding may be applled to the purchase
m&AWW*." .

or vedemption of
When the pertinent sectioms of the Bond Xesoclution

and of the statutes are applied to the ﬁiisﬁ'@u&&t&an,'tha
answer in the plain words of the Resolution is clear. Section
6,11 specifies that after completion of the several toll roads
constituting The Facility:

"[Tlha-balanc@yiﬁvzha Constyuction Fund ® & @

shall be trensferred by the Treasurer to the

cradit of the Sinking Fund socount and applied

as Revenuss in accordance with the nrovisions
Section 5.04 of the Resolution fuposes the duty on the
Treagurer to avpiy the fumds in the Sinking Yund sccount:

“ % % % {T]o the payment and redemption of the

Souds as provided by this Resclution * & ¥ ag

follows: , j .

The Treasurer shsll endeavor to purchase

Bonda * # % on the wost advantagacus Cexme

obtsinable * ¥ ¢ gueh price got to exncesd the

principal of such Bonds and the interest acerved
thereon % ®# % ™ : - ’

Hothing in section 5.04 authorizes the spplicstion
of funds in the Siskingz Fund Account to anything except the
payment, vedemption, or purchase of the primcipal end interest
of the Bouds. The section does make such paymente subjest
to subparagraph (Third) of subdivision 2 of sectiom 4.03,
Subparagrarh (Third) (1) requires the Treasurer to cvedit the

S£nk&ag rund Account with arounts sulficient in each year
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to retire the principal armount of bonde ap@gifi@ﬁ in the
tablae sei forvth in subnaragvaph (Third); sad subparegraph
(Third) (11) provides thst purchases snd redesption of honds
pursusnt to seation 5.04 of the Hond Resolution, “by the
application of funds o the credit of the Sinking Fund Account,
shall be prorated between” the prinecipal swount of bonds
orizinally iﬂﬁu&d and those issuad subsequently., Nothing in
subparagraph (Third) authorizas or perzits the use of Sinking
Fund wonieys, or thedr transfer to any other sceounts, for any
purpose other than the payment of bonds, or theiy garahasa
or r&ﬁampuiaﬁ sursuant to section 3.04,

 tNothing im the oripimal statute ereatinz the Toll
Highway Commissfion (111, Rewv. Stat. 1279, ch. 121, par. 314226 "
et geq.), snd nothing in the 1967 Aet (I1l. Rev. Stat, 1979,
ch. 121, par, 100-1 ot seq.) establishing the Toll Highway
ﬁuuhnrity'aﬁ&'aranaﬁwrwiﬁg‘axl the duties and kigh&aﬂaﬁ.e&a'
Commission to the Authority amzhortaes'ar permits the applica-
tion of moneys in the Sinking Fumd Accaﬁn@ to anything except
the pasyment, redemption or purchese of the principal and
interest of the bonds. Sestion 19 of the 1967 Act, quoted
above, exprossly provides that reverues be set aside ss may
be provided in the applicable h@#ﬁ.waseluﬁiaﬁ.ﬁﬁ a sinking
fund which i3 pladged to and charged with the payment of the
fnterest as it £alle due, tha~$fiﬁeipal 28 the same shnll
fall dua, and any fiscal agency charges for paying principal




Hdonorable Hobert G. Cromsonm _
Jobn W, Kiep, Heq.

9.
and interest. Hubject to the provisions of the Bond Sesolu~
tianﬁﬂmny money® in the Sinking FPund Lo excess of aa swount
equal to one yeur's lnlerest on the bonds then outstandlng
may be applisd to the purchese and vedemption of bonda'.
Since litigaticn i3 aow pending betwsan the Suthority
and two contyacters, theze is a powaibility that jJudgments
might be entered agaimet the Authority. Any such Judgnents
would be a part of the éast of constructiou. _Seaninﬂ_ﬁ.ll
of the Zond Resolution requires the &uthcriay‘ta retain in
the Construction Fund an amount to pay costs. Thersfore, an
-amount should be retained in.&ke Construction Fumd to provide
for this porentisl liebility. After the litigation ie con-
cluded, any of this reserve not needed to pay judgnents is
raquired to ba paid entirely vo the Sinking Pund to be used
for the purposs of ratiring bonds pursusnt to section 5.04 of
the Ecnd.ﬁaéﬁlutxnn, for the ra&squa that I have stated
sbove, , 4
Thus a?prmxsm&tery-ﬁs,ﬂﬁa,ﬁﬂﬁ in the Construction
Pund earnarked for tha payment of interest on &aa&s during
the @érioﬁ of comstruction was roguired to be set aaiﬂa for
the purpose of paying intevast during this period of time
by the provisions of section §.04 of the Bound Rmaeluciaﬁ,
vhich provide inm pertinmmt pavrt: . |

“!naﬁxmat_gﬁ¥%eaﬁﬁvfxmm Congtrwetion Pund.
The Treasuresr sBall pronptly afier veeelving the
proceeds of the Bends to be lssued undeér the
provisions of Section 2.186 set sside from auch
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proseads and hold in trust solely for the payment
of interest, the amount requived fer paving zhe
ingersst which will be payable on said $maéﬁ_ .
initially issuad to and including one yesr after
the estimated dite of couwpletion of that portiom
af The Facility deseribed in subparagrsphs (1),
(2) and (3)(a) of Section 2.02, % # ¥ _

_ The Treasurer shall promptly, after re-
cedving the proceeds of the Honds to be Lissued
under the provisions of Section 2.18, for the
construction of that portios-of the Hast-West
Route described im subparagraph gﬁ)(b) of SBegtion
2.02, set aside from such procweds and hold in
trust solely for the payment of intervest, the
amount regulred for payin% the luterest which
will become payable on said Bende to and in- '
¢luding one year afiver the estimated dats of the
completion of gaid part of the Koute deseribed
%n*agig subparagreaph (3){b) of Section 2.02,

The aforesaild provisions state specifically that
the money which is required to be set asids in the Con-
struction Fund i to be used solely for the paymsnt of
intersst. Subparagraph (Firsc) of subdivision 2 of section

4,03 of the Bond Resolution provides for the grediting, from

rovenues of the Facllity, of interxwcst to the interest account

other than intevest which f to be psid from the construction

account pursuant to section 6.04. Furthermove, subparagvaph

() of ssction 6.03 of the Bond Pesolution declares that one

of the {vems of cost of the Yacility is interast en the bonds

prior to the commdéncement of and during the construction of
the Facility, and for one vear afver its complevion, It is
apparent. therefore, that the voney in the Construction Fund,
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uhi@hvwaﬁ get aside for the purpose of paying intevest, should
be used for paying interest rather then pald to the Sinking
Fund to rstive beonds.

In conglueion, I am of the opinion that the balanéaf
in the @cmstructiaa,?umﬁ,‘whea that fund i elosed, excluding

the $3,000,000 esrwavked for intevest, is payable entirely to

the Sinking Tusd to be used for the retirement of bouds., I anm

alse of the opinion that the approximately 59,000,000 in the
ﬁanw&zuaﬁida Fund esymarhed for the payment of intersst on
bonds during the period of construction can be usaﬁ\aniy Eox
paving interest on the bonds snd may wot be paid efther to
éhm Siuking Fund to vetirs the bonds or to the Ceneral Reserve

Fund for any other purnose.

Very truly yours,




